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J. EATMOSTD McCARL ET AL. VS. J. W. OKCUTT 

I 

a Supreme Court of the District of Columbia 

i 

J. W. Orcittt, plaintiff i 

vs. i 

J. Raymond McCarl, Comptroller General of tiiie Xo. 47802 
United States, Dwight F. Davis, Secretary of War, In equity 
and Kenzie W. Walker, Chief of Finance of the 

United States, defendants 1 

' \ 

I 

I 

United States of America, i 

District of Columbia, ss: 

Be it remembered that in the Supreme Court of the District of 
Columbia, at the city of Washington, in said Districtl at the times 
hereinafter mentioned, the following papers were filedj and proceed¬ 
ings had in the above-entitled cause, to wit: | 

i 

1 In the Supreme Court of the District of Columbia 

I 

j 

J. W. Orcl'tt, plaintiff, I 

^^s*. ! 

J. Raymond McCarl, Comptroller General of the (In equity, 
United States, Dwight F. Davis, Secretary of Wi^r, No. 47802 
Kenzie W. Walker, Chief of Finance of the Unit(jd 
States, defendants. i , 

Bill of complaint | 

' 1 

Filed December 22, 1927 | 

I 

i 

The plaintiff, J. W. Orcutt, respectfully represents to the court 
as follows: i 

1. He is a citizen of the United States, a captaih. Ordnance 

Department, United States Army, stationed at Erie Provjing Ground, 
La Came, Ohio. l 

The defendant J. Ravmond McCarl is a citizen of! the United 
States, is Comptroller General of the Lmited States, | and rcvsides 
in the District of Columbia. 1 

The defendant Dwight F. Davis is a citizen of the United States, 
is Secretary of War, and resides in the District of Colujmbia. 

The defendant Kenzie W. Walker is a citizen of ithe United 
States, a major general and Chief of Finance, United States Army, 
and resides in the District of Columbia. | 

2. Plaintiff for many years has been and now is an dfficer in the 
Army of the United States and now is a captain. Ordnance Depart¬ 
ment, United States Armv, and throughout his servicd has faith- 

f tv I 

fully discharged his duties. j 

3. As sucli officer of tlie Army he has been and is entitled 

2 by law to receive certain pay and allowances provided by 
acts of Congress and during the entire period! of service 

as such officer of the Army his pay and allowances have been paid 
to him up to and including the month of September, 1925, payments 
having been made on or shortly after the last day of each month. 
Throughout his entire service and up to the filing of this bill of 

I 

j 

i 

I 

i 

I 

1 
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complaint Confess has appropriated funds covering his pay and 
allowances and the money for the payment thereof has been 
actuallv available. 

__ 

4. That on or about July 9, 192o, the defendant, J. Raymond 

McCarl, j)retending to act within the functions and duties of his 
office as Comptroller (leneral of the United States, reported or caused 
to be reported to the Chief of Finance, United States Army, that 
plaintiff had been overpaid on account of his pay and allowances for 
the period July. to March. 19*2r), $847.33, and the defendant 

Davis and the defendant Walker thereupon decided and held that the 
plaintiff furthermore iluid been overpaid on account of his pay for the 
months of April and May, 192“), the additional sum of $10 per month 
for the said two months, making a total alleged overpayment to the 
plaintiff of $SG7.33: that the finance officer in charge of plaintiff's 
pay account. j)ur})orting to act by virtue of said report alleged 
overj)ayment and by authority of tlie defendants. Dwight F. Davis, 
Secretary of War. and Kenzie W. Walker, Chief of Finance, United 
States Arinv. unlawfullv withheld from the ])av and allowances of 
the plaintiff prior to the month of Octolnu*. 192“). the sum of $45 and 
so acting further unlawfully withheld from plaintiff's pay and 
S allowances for the month of SeptemlKU*. 1925, the sum of $50, 
both of which amounts were withheld from plaintiff's pay 
and allowances on account of said alleged overpayment made to the 
plaintiff, and the defendants. Dwight F. Davis, Secretary of War, 
and Kenzie W. Walker, Chief of Finance, Ignited States Army, or¬ 
dered and directed, to be effective beginning with the pay month of 
October. 1925. the stoppage of the pay and allowances of the plain¬ 
tiff directing the disbursing officer in charge of the plaintiff's pay 
accounts to make deduction from the plaintiff's pay and allowances at 
the rate of $50 per month beginning with the pay month of Octolier, 
1925. until the said alleged overpayment had been refunded to the 
Government by means of said stoppage of plaintiff's pay, and accord¬ 
ingly since and including the j)ay month of Octol)er. 1925, the sum of 
$50 has been wiHiheld from the })laintiff's pay and allowances until 
the amount of plaintiff's pay and allowances withheld equalled and 
offset the amount of the said alleged indebtedness to the Ignited 


States on account of said alleged overpayment to the plaintiff, namely, 
$807.33. which said amount of plaintiff's pay and allowances is still 


unlawfully withheld from him. 

5. The plaintiff is not indebted to the United States in the sum 
of $867.33 or any other sum. and the withholding of his pay and al¬ 
lowances as set out herein has been and is without his consent and 


over his protest. The alleged claim of indebtedness as arising by 
reason of said alleged overpayments in salary has not been established 
against the plaintiff but is merely an ex parte statement set up 
4 by the said defendant, J. Raymond McCarl, adopted and col¬ 
lected out of th^ plaintiff's pay and allowances by the unlaw¬ 
ful stoppage order of the defendants, Dwight F. Davis and Kenzie 
W. Walker, and plaintiff denies any liability whatever on account of 
said alleged overpayments or by reason of said order. 

6. The plaintiff is advised that lie is entitled to receive his full 
pay and allowances as provided and appropriated by Congress; that 
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the defendants. J. Raymond McCarl. Comptroller General of the 
Ignited States; Dwight F. Davis. Secretary of War; and Kenzie W. 
Walker, Chief of Finance, United States Army, have not nor has any 
of them the riirht or authority to withhold or direct the! withholding 
of his pay and allowances as an officer of the Army, ior any part 
thereof, or to set off any part thereof against the said alleged claim 
of indebtedness arising on account of alleged overpayments in salary 
set up against him by the defendant, J. Raymond McCarl: that the 
defendants, Dwiglit F. Davis. Secretary of War, and Kenzie W. 
Walker, Chief of Finance. Unitetl States Army, were and are, and 
each of them was and is without right or authority toi withliold or 
to order or direct the withholding of plaintiff's ])ay aiifl allowances 
or any j)art of them, or to order or direct any disbursing officer or 
other officer to withhold [)laintilf's pay and allowances! or any part 
thereof or in any manner to interfere with the })ron!ipt })ayment 
thereof; that the actions of the defendants. J. Raymond McCarl, 
Dwight F. Davis, and Kenzie W. Walker, in withholdinig or causing 
to be withheld from plaintiff, as aforesaid, his regular pa[v and allow¬ 
ances or any part thereof, are unlawful invasions of t|ie rights of 
the plaintiff, resulting in irre})arable injury to him, against 
i) which he has no ade(|uale, plain, or complete rem(,kly save and 
except in a court of equity. | 

Wherefore, the j)laintifi’ prays: j 

1. That the process of this court issue to each of tho defendants 
retpiiring them and each of them to a))])ear and answier this bill. 

2. That the defendants. J. Raymond McCarl, Comptroller General 

of the United States, Dwight F. Davis. Secrelarv of AVar^ and Kenzie 
W. Walker, Chief of Finance, United States Army, be rej|:ti*ained and 
enjoined pendente lite and permanently u})on the final hearing of this 
cause from and against any and all interference with any disbursing 
officer of the United States Army to })revent the j)ayi|nent to the 
plaintiff of the balance of due and uiq)aid to hini on account 

of his pay and allowances as an officcu* of the Army and| from with¬ 
holding or causing the withholding by anv disbursing (ffiicer of the 
United States Army of any part of the plaintiff's pay ancj allowances 
for the purj)ose of rujuidating said dis])uted claims for| set 

uj) against the plaintiff as .set forth herein and arising oil account of 
overpayment to the j)laintiff of the amount for jiay ancj allowances 
for the period July, to May, 19:25; and that the said jdefendants, 
Dwight F. Davis, Secretary of War. and Kenzie W. Wilker, Chief 
of Finance, United States Army, be also enjoined and ^•ommanded 
to ])ay or cause to be paid to the plaintiff the said suni of $867.33 
anil any and all sums witheld from plaintiff's pay and! allowances 
by reason of the said action by the defendants and to continue to pay 

to the plaintiff his regular ])ay and allowances in the usual 
6 and customary way in which officers of the Army are paid. 

3. That a rule issue to the defendants and ea^'h of them 
requiring them and each of them to appear at the time fixed therein 
and show cause, if any they have, why they and each of them should 
not be restrained and enjoined as aforesaid pending the final hearing 
of this cause. ! 
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And for such other, further, and general relief as the nature of the 
cause may require. 

Bv J. W. Orcutt, 

V ——— 

Samuel T. Ansell, 
Attorney for the plaintiff. 

Samuel T. Ansell, 

Attorney for Plaintiff. 730 Tranftportation Building. 17th and 
II St reef .s ,V.Tr.. W(fshittgton. I). and 


Edward S. Bailey, 

Southern Building. ^Vashington. 1>. C.. Atty. for Plaintiff. 


7 District of Columbia, 

Personally appeared before me. Marlin S. Casey, a notary 
public in and for the District aforesaid. Samuel T. Ansell, who, 
being duly sworn, says that he is one of the attorneys for the plain¬ 
tiff in the foregoing bill of complaint by him subscribed: that he 
has read and knows the contents of said bill of complaint; and that 
the statements of fact therein made are true according to his best 
knowledge, information, and belief. 

Samuel T. Anseix. 

Subscribed and sworn to before me this 21 dav of December, 
1927. 

[notarial seal.] Marlin S. Casey, 

Sot ary Puhlic. D. C. 


Rule to shoir cause 
Filed December 22. 1927 


4c :je ^ 4: ^ sic 

Uj)on consideration of the bill of complaint filed in the above- 
entitled cause, it is this 22 dav of Dec.. 1927, 

Ordered that the defendants. J. Raymond McCarl. Dwight F. 
Davis, and Ken/ie W. Walker, appear in the court on the G day 
of Jan., 1928. at 10 o'clock a. m.. and show cause, if anv thev have, 
why they and each of them should not be enjoined and re.strained, 
pending the final, hearing of this cause as prayed in the said bill 
of complaint. 

Provided that a copy of this rule be served upon the defendants 
and each of ttiem at least two days before the return day herein¬ 
above fi.xed. 

W. Hitz, Justice. 

Marshal's return 


Served a copy iof the within rule on J. Raymond McCarl per¬ 
sonally 12 22/27. 

Dwight F. Davis personally 12/23/27. and 
Kenzie W. Walker personally 12-28-27. 

Edgar C. Snyder, 

U. S. May'shal in and for the Dist. for Columhia. 

i By W. J. Kirkland, 

Deputy U. S. Marshal. 
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Separate an^uter of J. Raymond MeCarl to the i^yle to show 
cccase and to the hUl of complaint 

j 

Filed January 12, 1928 I 


Comes now the defendant, J. Raymond McCarl, i Comptroller 
General of the United States, and with all due respect ito the court, 
objects to its jurisdiction in the instant matter and without submit¬ 
ting himself thereto, but appearing specially herein, says, in answer 
to the rule to show cause whv he should not be enjoined and re- 
strained as prayed in the bill of complaint and in answer to the said 
bill, as follows: | 

1. He admits the averments of paragraph 1 of the jbill of com¬ 

plaint. that he is a citizen of the United States, is | Comptroller 
General of the United States, and resides in the District of Colum¬ 
bia for the purpose of performing his official duties as | Comptroller 
General of the United States, and further answering tl^e said para¬ 
graph 1, he denies personal knowledge concerning the averments 
therein referring directly to the plaintiff and to thej defendants, 
Davis and Walker. | 

2. The plaintiff's service and rank in the Army ar^ matters of 
recording in the War Department and are not properljr for answer 

bv this defendant. | 

10 3. He admits the averments of fact in paragraph 3 of the 

bill of complaint that plaintiff has been and is entitled by law 
to be i)aid and to receive certain compensation provided by acts of 
Congress of the United States, and that the Congress h|as appropri¬ 
ated funds for ])ayment of pay and allowances of the Ai[niy and that 
the money for the payment thereof has been actually available, but he 
denies that during the entire period of plaintiff's service| as an Army 
officer the })ayments to him of pay and allowances Ijave been in 
accordance with law up to and including the month of September, 
1925, and defendant declares the facts to be that the plaintiff was 
paid in excess of the pay and allowances authorized foil him by law 
and as hereinafter set fortli and not otherwise. I 

4, 5. 0. He admits the averment that the plaintiff ik entitled to 
receive his full i)uv and allowances as provided and applro])riated by 
the Congress, subject, of course, to the provisions for thb disposition 
of all unexpended balances of appropriations which hitve remained 
on the books of the Treasury for two fiscal yeai-s as set diit in section 
5, act June 20. 1874, 18 Stat. 110, but he denies that the|plaintiff has 
not been paid up to and including the latest date for which his account 
has been presented to this office his full pay and allowances author¬ 
ized by law and he denies the remaining averments df plaintiff’s 
paragraphs 4. 5, and 6 in his bill of com])laint, except jin so far as 
they refer directiv to the defendants, Dwi ght F. Davis add Kenzie W. 
Walker, as to which this defendant has no knowledge bull is informed 
the said defendants will answer separately, and this defendant states 
the facts to be as hereinafter set forth and not otherwise, to wit: 


1 
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Section 236 of the Revised Statutes of the United States, as 
amended bv section 305 of the act of June 10, 1921, 42 Stat. 24, 
provides: 

11 “All claims and demands whatever by the Government of 
the Unit(‘d States or against it. and all accounts wlnitever in 

wliich the Government of the United States is concerned, either as 
debtor or creditor, shall be settled and adjusted in tlie General Ac¬ 
count in<r Office.” 

Section 1 of the act of Au<.rust 8. 1888, 25 Stat. 387. provides: 

“ Tliai liereafter. whenever any deticiency shall discov(‘red in 
the accounts of any official of the United States, or of any officer dis- 
bursinir or charireable with public money, it shall be the duty of the 
accountinir officers making such discovery to at once notify tiie head 
of the department iiaviiiir control over the affairs of .'^aid officer 
of the nature and amount of .slid deficiency, and it shall be 
the immediate duty of >ai(I head of department to at once notify all 
obliirors upon the bond or bonds of sucli official of the nature of such 
deficienev and the amount thereof. Said notification sliall be deemed 
sufficient if mailed at the j)ost office in the city of Washinirton. Dis¬ 
trict of Columbia, addressed to said sureties respectively, and di¬ 
rected to the res])ective post offices wliere said obliirors may reside, 
if known: but a failiin* to irive or mail such notice shall not discharge 
the surety or sur(‘ties upon such bond.*' 

Section 1766 of the R<*vis(Ml Statutes of the United States provides: 
** No money shall be j)aid to any {)erson for liis coni])en>ation who 
is in arrears to the United States, until he has accounted for and paid 

into the Trea>urv all sums for which he mav be lialde. In all cases 

* • 

where the pay or salary of any person is withheld in j)ursuance of 
this section, the accountinir officers of the Treasury, if re(pii!(‘d to do 
.^o by the party, liis aireiu or attormw. shall report forthwith to the 
Solicitor of the 'rreasury tin* balance due: and tlu‘ solicitor shall, 
within sixty days thereafter, oi-der suit to be commenced apnnst such 
deliiujuent and liis sureties.** 

The act of July 16, 1892. 27 Stat. 174. 177. provides: 

“The pay of officers of the Army may be withheld under sK-tion 
seventeen hundr(‘d and sixty-six of the Revised Statutes, on account 
of the indebtediu‘ss to the United States admitted or shown by the 
judirment of a court, but not otherwise, unless upon a special order 
issued accordinir to the discretion of the Secretary of War.** 

In the performance^ of the duties and m tin* exerc-i>e of th(‘ discre¬ 
tion thus imposed upon him by law. this defendant. Com})troller 
General of the UniteJ States, in the settlement and adjustment of the 
accounts of Army di>bursin^ officers. J. A. Lonir. R. L. Hubbell. and 
H. E. Pace, discovered deficiencies of 8420. 8330. and 8117.33. respec¬ 
tively. air^re^atin^ 8867.33. which represented improper ami illeiral 
payments the f-aid disbursinir officers had made to the plain- 

12 titi* for the perioil July 1, 1922. to May 31. 1925. over and 
above the pay and allowances authorized for the })laintili' by 

acts of Conirress and in excess of what ai)propriations made by the 
Conirress were available to pay: therefore, credit for these improper 
and illeiral payments was disallowed the disbursinir officers in such 
.settlement and adjustment of their several accounts, and this de¬ 
termination respecting the accounts of the disbursing officers and the 
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amount lawfully due the plaintiff under existing appropriations is 
made bv law conclusive on the executive branch of tiie iGovernment 

ft' 

and is not subject to review in a proceeding of this character. 

The legal reasoning of this defendant, in taking the discretionary 
action which he did respecting the illegal payments made to the 
plaintiff’ by the aforesaid Army disbursing officers, is fuljly set out in 
his decisions of July 3. 1924, and October 28, 1924, irespectively, 
which are attached as Exliibits “ A " and ‘‘ B ” and thiis reasoning 
has been fully adopted as correct by the United Stages Court of 
Claims in the case of Major Alfred L. Rockwood, Inf., U. S. Army, 
The United States, 00 C. Cls. 829, in which case the $ame counsel 
who represents the plaintiff in this proceeding appeared pn behalf of 
the plaintiff. Major Rockwood, and unsuccessfully urged i view of the 
law which is clearlv untenable but of which it is here sotiirht to have 

ft \ ■ 

advantage by reason of the cliaracter of this proceeding, ivhich action 
clearlv does not address itself to the conscience of a chancellor and 
would seem to justify the dismissal of the bill of complaint by an 
exercise of the discretion vested in this court in a proceeding of this 
character for mandatory injunction. I 

Further answering, this defendant declares that the aforesaid 
Armv disbursing officers thus having become liable td have tlieir 
own compensation stopped entirely pursuant to the .statutory pro¬ 
visions cited, and their respective sureties likewise haying become 
liable to satisfy the United States for the improper payments made 
to the plaintiff, discharged their liability and that of their 
13 sureties and received credit in their several disbursing accounts 
by causing reports to be presented to the General! Accounting 
Office showing collections from the plaintiff', at the ratd of $1;*) per 
month for June, July, and August, 1920, and at the raty of $00 per 
month thereafter until in Februarv. 1927, there had heerl fullv satis- 
lied the aforesaid deficiencies aggregating $807.33, in tjheir several 
disbursing accounts, and the accounts of the Arniv disbursing officers 
with the Ignited States have been credited therefor. ! 

Such collections as were made from the ])laintiff were ^lot made at 
the re(|uest or at the direction of this defendant l)ut splely on the 
res])onsibiiity of Army disbursing officers and in the (jiscretion of 
the Secretary of War. and if tlie decree shall issue as })tayed in the 
]>laintiff''s bill of com})Iaint it then will become the duty of this de¬ 
fendant to resettle the disbursing accounts of the aforesaid Army 
disbursing officers. J. A. Long, R. L. Huhbell, and II. R. Pace, and 
find deficiencies therein for the amounts of $420. $330. jpnl $117.33, 
respectively, for which they have heretofore been allowed|credit upon 
the faith of reports that collection from the plaintiff' had!been made; 
and the interests of these disbursing officers, who have notjbeen joined 
in this action, as well as the interests of the United Statesj, the matter 
being one involving the j)ublic funds, will be prejudiced l|)v reason of 
the long ac(piiescence and the laches of the plaintiff', he. by his delay 
of approximately two and one-half years since collection! was tinder- 
taken against him in June, 1925. having induced both th^ disbursing 
officers and the L'nited States to a condition of repose w|hich should 
not now be disturbed as a result of this extraordinary proceeding for 
mandatory injunction: it being apparent, moreover, thut section 5 
of the act‘of June 20, 1874. 18 Stat. 110. of which this honOrable court 
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must take judicial notice, precludes and that tliere is no power in the 
court contrary thereto to direct payment to the plaintiff out of Pay 
of the Army, 19:^o, or any other appropriation, of the $15 

14 collected from him in June. 1925. and, therefore, this defend¬ 
ant further answerin;^ says that the plaintiff is barred, by rea¬ 
son of his laches and by his failure to join the only parties whose 
interests stand to be ])reiudiced. from the relief which he seeks. 

The plaintiff havimr claimed and obtained public money to which 
I)e was not entitled, and for wliich lie has never manii’ested and 
does not now manifest in his bill of complaint any inclination to 
make restitution, other than as was done, and from all that ap¬ 
pears in the records, done without the plaintiff's protest, on the 
initiative of Army disbursinjr officers and in the sole discretion of 
the Secretary of War through tlie adjustment of debit and credit 
items in the plaintiff's open account between June 1, 1925, and Feb¬ 
ruary 28, 1927. is not entitled to the aid of a couit of ecpiitv in ol)- 
tainin^ a substantially equivalent sum from the United States 
Treasury asserted to be due him as compensation but withheld from 
liim by Army disbursing officers during the period June 1, 1925. 
to February. 1927. there being for consideration the plaintiff's en¬ 
tire account, both debits and credits, to determine what he is entitled 
by law to be paid at any particular time, which account for the 
period of plaintiff's service di.^closes. upon examination in tliis office 
for {leriods prior to February 28. 1927. the latest date to which col¬ 
lections were made from him. tliat the plaintiff has received all the 
pay and allowances which have been authorized for him under the 
general statutes and tlie appropriations made by the Congress of 
tlie United States. 

And this defemlant. Comi)troller (xeiieral of the I'nited States. 

further savs that in the instant matter the court is necessarilv sit- 

• • 

ting as a FtMteral court under the }>rovisior.s of section (>1 of the 
Code of Law foi* tlie District of Columbia. •>! Stat. 1199. and sec¬ 
tion 2(»2 of the rJudicial C'ode of 1911. :U> Stat. 1102. with the 
power to i>sue the extraordinary writ of injunction onlv in 

15 those matters in aid of its original jurisdieticiii as a Federal 
court aiul not as an original proceeding and as distinguished 

from its jurisdiction oi-iginailv as a couniv court, couniv of Wash- 
ington. Maryland, under tlie provisions of s«‘ciion t)S of the Coile 
of L:iw for the District of Columbia, which provides that— 

** The said Sujireme Court may. in its aj)pro})riale special terms 
issue writs of (pio warranto, mandamus, pi'ohibition. scire facias, 
certiorari, injunction, prohibitory and mandatory, ne exeat, and all 
other wi'its known in common law and eijuity practice that may be 
necessary to the effective exercise of its jurisdiction. Any justice of 
.said court may issue writs of habeas corpus, to impiire into the cause 
of iletention or to discharge on giving bail.'* McGowan r. Moodv, 
22 A])p. D. C. 148. 

Over{)ayments at one time may be recovered in credits afterwards 
coming in through settlements of claims and accounts. Durchard v. 
United States, 125 U. S. 17(). 

The sole purj)ose of the decree of injunction as prayed for would 
be a money judgment against the United States and should not be 
granted. Parkersburg t\ Brown. 100 U. S. 487, 500. 
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Wherefore, this defendant asserts and objects that this court is 
without jurisdiction in the instant matter to issue the extraordinary 
writ of injunction against the said defendant, it not appearing to be 
in aid of any original jurisdiction of this court in the said matter, 
nor may injunction be made to serve the function of a writ of error 
to review the action of this defendant, the matter appearing as one 
in the settlement and adjustment of public accounts and claims within 
the judgment and discretion of this defendant. See paragraph 20, 
section 24, act of March 3, 1911, 36 Stat. 1093, and section 145 of 
.said act, 36 Stat. 1136, 1137. The Shade Shop casej No. 211, Oc¬ 
tober term, 1926, decided by the Supreme Court of the United 
States, Ai>ril 18, 1927; United States v. Lynch, 137| U. S. 280-6, 
(1890); Barber r. Hetfield, 4 Fed. (2d) 245, 1925: Emerson v. 
Ihiker, 3 Fed. (2d) 830; Bailey v. George, 259 U. S. 16; Crozler v. 
Krupp, 224 U. S. 290; Howden 6c Company v. Standaird Shipbuild¬ 
ing Corporation, 17 Fed. (2d) 530; Louisiana v. McAdoo (1914) 
16 234 U. S. 627: WWk v. Rives (1925), 267 U. S. 175; and McCal- 

lister United States, 141 L". S. 183, 184, 35 L. Ed. 696. 

This defendant, therefore, having fully answered the rule to show 
cause and the bill of complaint, prays this honorable eourt to den}^ 
the plaintiff's prayer for an injunction and to dismi^ the bill of 
complaint filed herein, so far as the same is directed | against him, 
and that he may have his costs. | 

J. Raymond McCarl. 

Compfroller General of the United tSfatea^ \1 tefendant. 

R. L. Golze, Sollclfc/?\ I 

H. O. Hoagland. Attornef/, j 

AfforneifK for Conrpt roller Gene red of the United Statex^ De¬ 
fendant, I 


District of Columdia, .v.v: ! 

I, J. Raymond McCarl, on oath state that I have niad the fore¬ 
going answer by me subscribed, and know the contents [thereof, and 
that the matters and things therein set forth I verily believe to be 
true. I 

J. Raymonp McCarl. 

Subscribed and sworn to before me this 6tli day of Jiinuary, 1928. 

[stLVL.] A. R. iGard, 

Notapj Puhlic. 

17 (O-rY) I 


{Exhibit --.F’) I 

A-2869. ^ ^ I 

CoMPntoLLER General of the United States, 

Wa^hinejton^ Jahj J, 11)2Jf,. 

Chief. Military Division : | 

There is before this office for consideration and decision the ques¬ 
tion whether an officer appointed second lieutenant, Regijlary Army, 
and iiromoted to first lieutenant and temporary captain, who re¬ 
signed therefrom and after an interval of civilian life} was reap¬ 
pointed fii*st lieutenant in the same service under the p^*ovisions of 


I 
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section 24—e of the act of June 4. 1920, 41 Stat. 774, and was serving 
therein as captain on June 30, 1922, is entitled by reason of his grade 
and service to the pay and allowances of the third pay period as 
prescribed by section 1 of the act of June 10, 1922, 42 Stat. 625, or 
whether such grade and service entitled him to the pay and allow¬ 
ances prescribed for the second pay period by that act. 

The (juestion arises in connection with a payment made to First 
Lieutenant J. W. Orcutt, Ordnance Department, in the accounts of 
Captain R. L. Hubbell. finance officer at Watertown Arsenal, Massa¬ 
chusetts, for the month of January, 1924, in the total amount 
18 of 8327.20, consisting of base pay. $200: longevity. $10: sub¬ 
sistence allowance, $37.20: and rental allowance, $80. 

The official Armv Reirister at pa<re 441 shows the services of this 
officer, all in tlie ])ermanent establishment, as follows: 

“2 It. C'.A.C. 9 Aug.. 17: accepted 24 Aug.. 17: 1 It. 9 Aug.. 17: 
accepted 17 Oct.. 17: capt. (temp.) 7 Mar., 18: resigned 26 Apr., 20; 
1 It. C.A.C. 1 July. 20: accepted 28 Xov.. 20: trfd. to Ord. Dept. 
26 Mar., 21: Capt. 27 July. 20: (") 1 It. (Xov. 18, 22).'* 

Report has been received by tele})hone from The Adjutant (leneral 
that the date of rank as captain was July 27, 1920. 

Section 1 of the joint .service pay act of June 10. 1922, 42 Stat. 
625, provides— 

••That, beginning July 1. 1922. for the purpose of computing the 
annual pay of the icommissioned officers of the Regular Army and 
^larine Corps Ixdow the grade of brigadier general * * * pj^y 

periods are prescribed, and the base pay of each is fixed as follows: 

••The first j)eriod. $1,500: the second period. $2,000: the third 
P'eriod. $2,400: the fourth period. $3,000: the fifth period. $3,500: and 
the sixth j)eriod, $4,000. 






He 


••The pay of* the third period shall be paid to * * captains 

of the Army. * * ^vho have completed seven years' service, 

or whose tii'st appointment in the j)ermanent service wa> in a grade 
above tiiat corresponding to second lieutenant in the Army, or whose 
j)r(‘S(*nt i*ank dates from duly 1. 19i;0. or earlier: 

19 ••'File pay of the second period shall be paiil to captains of 

tlie Army, f * who are not entitled to the pay of the 
third or fourth pei'iod: " "h" 

Lieutenant Orcutt was correctly paid base j)ay at the I’ale of $200 
{)er month by reason of the pr()vi>ions of section 16 of the above-cited 
act at page (>32 an<l by being discharged as captain and appointed 
first lieutenant on Xovember 18. 1922. under the provisions of the 
act of June 30, 1922. 42 Stat. 7*22. and September 14. 1922. 42 Stat. 
840, but he was not entitled to longevity increase of pay by reason 
of having com])ieted five years* ^ervice on March 26. 1923. 3 Comp, 
(xen. 676. 

Only tlie pay that an officer was entitled to receive by reason of 
his grade and length of service on June 30. 1922. was saved to the 
officer by section 16iof the act of June 10, 1922. cited, and the rental 
and siibsi.^tence allowances authorized bv sections 5 and 6 of the same 


••(*> I>ischars:e<l as captain and apjX)inrcd first lieutenant Nov. IS. ; acts June .30, 
' 22 . and Sept. 14, 22." 
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act are based on the pay that the officer was entitled to receive under 
the provisions of that act were it not for the saving clause, 2 Comp. 
Gen. 234. Lieutenant Orcutt not having completed ^even years’ 
service, it was necessary that his first appointment in the permanent 
service be in a grade above second lieutenant to entity him to the 
allowances prescribed for officers entitled to the pj^y of 

20 the third jx?riod. It appears from the record i^s shown by 
the Armv Reirister that all services performed bv him were 

in tlie permanent establishment and that his ‘‘ first appointment ” 
therein was to the grade of second lieutenant, wliich was accepted 
August 24, 1017. His grade and service accordingly did not entitle 
him to the base pay of the third pay period, and as a | captain not 
entitled to the pay of the third or fourth period he wa^ entitled to 
base pay of the si‘cond pay period, with the resultant effect that he is 
entitled to the allowances incident to the base pay of thatj pay period. 

It is unnecessarv to invoke the saving clause contained in the act 
of Septemlxu* 14, 1922, as to allowances for the reason that his present 
grade and service entitle him to the allowances incident to the 
second pay jieriod. | 

Lieutenant Orcutt was entitled to pay for the month lof January, 
1924, as follows: | 

Base pay_|_.$200.00 

Subsistence :iIlo\vaiice_ I _ 37.20 

Rental allowance_ i - GO. 00 

I _ 

Total_|._$207.20 

Having been paid $327.20 for pay and allowances ^luring such 
period, there will accoi'dingly be di.sdlowed in the disburifing account 
of Captain Hubbell on account of this payment $30. 

J. R. McpARL, 

Corii'ptrolleiS Ge)ieml, 

(COPY) I 

Exhihit-B-' \ 

21 Comptroller General of the United StATES, 

Washfn(/to7i^ Oct\ 2S. 192^. 

A-2869. Reconsideration. j 

J. W. Orcutt, j 

Lteutenont, Ot-dnance Department, U. S. A/*//?//, ! 

Pleat in mj Arsenal^ Doret\ Xew Jersey. 

Sir: There has been received your letter of October 3. 1924, re¬ 
questing reconsideration of the decision by this office of July 3, 1924, 
4 Comj). Gen. 12. wherein was considered the (luestijn whether, 
by reason of your original appointment in the Reguhp- Army as 
second lieutenant and subsequent resignation and reappointment in 
a grade above .second lieutenant after an interval of civilian life, 
vou were entitled, under the provisions of section 1 of; the act of 
June 10. 1922. 42 Stat. 625, to subsistence and rental I allowances 
for the third pay period as prescribed in sections 5 arid 6 of the 
same act, or whether by virtue of your rank, length of service, and 
original appointment you were entitled only to such I allowances 
prescribed for the second pay period. I 

I 

I 

! 

i 

! 

I 

i 

I __ 
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You ur"e that the Executive order of Au^st 13, 1924, promul¬ 
gated under the provisions of the act of May 31. 1924, 43 Stat. 625, 
prescribes that the number of rooms allowed for a captain with 
dependents, is four; that the allowances for subsistence and rental 
of quarters should be based on the pay received, without regard to 
the pay to which you would be entitled were it not for the saving 
clause (section 16), and that your "‘original” appointment in the 
permanent service was in a grade above that of second lieutenant, 
thus entitling you to the allowance for four rooms. 

Paragraph (g) of the Executive order cited has reference to the 
assignment of quarters in kind and is no authority for the fixing 
of the amount of the allowances specifically prescribed by the act. 
The pay period under which an officer is to be classified is deter¬ 
mined bv his rank, lenirth of service, and date and rank of original 
appointment and not by the pay received by. and saved to. the in¬ 
dividual. asj distinguished from his office, by virtue of the 
22 .saving clause. The substitution of the old pay. which hap¬ 
pens to be that pre.scribed for the third pay j)eriod. in lieu 
of the specific pay to which you are entitled by virtue of the pay 
period under which you must necesvsarily be classified does not affect 
the pay period for the purpose of computing the rental allowance. 
See 2 Comp. (len. ,234. As indicated in the decision of which re¬ 
consideration is re<juested. your services having all been in the 
permanent estiii)lishment. your ** first appointment ” sj)ecified in the 
act of June 10. 1922. supra, was your original appointment of 
August 9. 1917. 

Reconsideration must accordingly be denied, on the merits, and 
because you are not entitled to a reconsideration of a settlement of 
a disbursing officer's account. 

Respectfully, 

J. R. McCarl. 

Comptroller General. 


23 


Motion to (Hf<char(j€ rule to show cause 
Filed Januarv 12. 1928 


Xow come the defendants. Dwight F. Davis. Secretaiy of 
'War. and Kenzie W. Walker. Chief of Finance. United States 
Army, by Peyton Gordon. Ignited States Attorney, their attorney, 
and move the court to discdiarge the rule to show cause filed herein 
and for ground thereof state as follows: 

1. The bill of comjdaint is without eiuiity. 

2. It is ap})arent upon the face of the rule to show cause that the 
plaintiff has a })lain. complete, and ade(iuate remedy at law. 

3. The rule to show cause sets forth no facts which, if true, would 
entitle the plaintiff to relief in a court of equity. 

Peyton Gordon, 

United States Attorney. 

Leo a. Rovei{, 

i Assistant United States Attorney. 

Attorneys for defendants Dwiyht F. Haris 

and Kenzie IL. ^VaUcer. 


13 


J. RATMOXD McCARL ET AL. VS. J. W. ORCUTT 

* 


24 Motion to dismiss hill of complaint j 

) 

Filed January 12, 1928 

i 

i 

* * * * * « I * 

I 

Xow come the defendants, Dwight F. Davis, Secretai’y of 
War, and Kenzie W. Walker, Chief of Finance, Ijlnited States 
Army, by Peyton Gordon, United States Attorney, their attorney, 
and move the court to dismiss the bill of complaint fiUd herein and 
for grounds thereof state as follows: j 

1. The bill of complaint is without equity. | 

2. It is apparent upon the face of the bill of compljaint that the 
plaintiff has a plain, complete, and adequate remedy at law. 

3. The bill of complaint sets forth no facts which, if true, would 
entitle the plaintiff to relief in a court of equity. 

Peytox GoRDok, 

United State.<( Attorney^ 

Leo a. Rover, I 

Assistant United State(i Attorney^ 
Attorneys for defendants Dwight F. Davis 

and Kenzie Walke7\ 
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Decree of injunction 
Filed June 25, 1928 


This cause came on to be heard at this term on rule tb show cause 
and answer of defendant McCarl to said rule and to the! bill of com¬ 
plaint, and the motions of defendants Davis and Walker to dismiss 
plaintiffV bill of comjdaint. After hearing argument by counsel the 
parties hereto, b\’ their respective counsel, having stipulated in open 
court that the return and answer of the defendant McCarl to said 
rule and the bill of complaint shall stand and be taken asl and for the 
answer of said defendant to the bill of complaint and the defendants 
Davis and Walker having elected in open court to stand u])on their 
motions to dismiss, and all ])arties hereto, by their respective coun¬ 
sel. having further stipulated in open court that a final decree be 
taken at this time, it is. bv the court this 25th dav of June, 1928. 

Adjudged, ordered, and decreed, viz: The defendants, J. Ray¬ 
mond McCarl, Comptroller General of the United States, Dwight 
F. Davis, Secretary of War, Kenzie W. Walker, Chief bf Finance, 
United States Army, and their respective subordinates in the Gen¬ 
eral Accounting Office and in the War Department, be arid they and 
each of them are hereby enjoined and restrained froijn any and 
all interference with the disbursing officer now in charge of the 
plaintiff's account, to prevent the payment to the plaiitiff of the 
sum of ^807.33 withheld from his pay and allowances as men- 
26 tioned in the bill of complaint, and from causing the with¬ 
holding of anv part of plaintiff’s pay and allowances for the 
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payments to the plaintiff for pay and allowances as mentioned in 
said bill of complaint; and the said defendants and their respective 
subordinates in the General Accounting Office and in the War 
Department are also enjoined and restrained from withholding or 
causing to l)e withheld from the plaintiff his pay and allowances 
as an officer of the United States Army, or any part thereof, or 
from interferinir in any manner with the })ayment to the plaintiff of 
his pay and allowances, or any j)art tliereof, by reason of said dis¬ 
puted claim set uj) by the defendants. Dwight F. Davis and Kenzie 
W. Walker, and their subordinates in the War Department are 
enjoined and commandt‘d to cause to lx* paid and to j)ay to the plain¬ 
tiff* any and all sums heretofore withheld from plaintiff's pay and 
allowances because or by reason of said disputed claim and to con¬ 
tinue to jxiy to the plaintiti* his reirular ])ay and allowances in the 
usual and cu>tomary manner in which officers of the Army are 
})ai<I. nolwithsiandinir any disputed claim or any demand set up 
airainst })laintifi’ as miuilioiuxl in >aid bill of comi)hiint. 

And the plaintiff shall hav(‘ his costs to be taxed by the clerk of 
the court apiinst the defendants. 

liv the court. t a - 

U . liiTZ. ./ ustfce. 

()i)ject(‘d to as to foian and substance ixx-aiise the approj)riation 
timler whicii payment is tJ) be maile is not found and decided. Arti¬ 
cle 1. section f>. of tin* Constitution providi's tiiat no money shall be 
drawn from the I'laaisury. but in consc(|Uence of appro})riations 
made by law and tin* a<'t of dur.e i^O. 1S74. IS Sta.t. 110. as amended. 
re(|uire< tin* Secrc^tary of tlu* 'riHaisury to cause all unexptuided bal- 
anc<‘s of appropriations, with certain exc(‘j)lions not here material, 
to be carrie<l to the surplus fund and. coveuvd into the Treasury. 

K. L. Golzk. 

, At'onxij for the Jrfeixhtitf McCorl. 

Li:o A. Kovku. 

Affonx'tj f(/i‘ fix' l>in'fs <iix1 W(tlher. 

From the foieiroir.LT <u'der the dt ftunlants iiot»‘ an aj)peal in open 

coui'l to the Coui't of Apj)eal> (d* the District of Coiuni!)ia. and move 

that s:iid app<*al shall op<*rate as a supiu'sedeas which motion hereby 

is denied. tt t 

W . Hit/. ./ Hsf/re. 


'll 


Filed. July 1*J, Ii‘»:is 

hr s/<Ii,<l(ton of 






The clerk wiil please prei)are a transcript of the record in the 
above-entitl(Ml causi*. on appeal to the Coui’t of Ai)peais of the 
Disti'ict of Columbia, and include theivin the followinirt 

1. Rule to siiow cause and bill of complaint. 

1. Separate answer of the defendant. Raymond McCarl. Comp¬ 
troller (reneral of the I’nited States, to the rule to .<how cause and 
to the bill of complaint and of Exhibits “A" and ** B '* thereto 
attached. 

3. Motion of tlie defendants, Dwi<rht F. Davis, Secretaiy of War, 
and Ken/ie W. Walker, Chief of Finance, United States Army to 
dismiss the rule to show cause. 
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4. Motion of the defendants, Dwight F. Davis, Seciietary of War, 

and Kenzie W. Walker, Chief of Finance, United 'States Army, 
to dismiss the bill of complaint. ; 

5. Decree entered by the court June 25, 1928, and alj indorsements 
thereon. 

6. Assignment of errors. 

7. This designation of record. 

Leo a. Rover, 

United States Attorney. 
Attorney for defendant. Secrett^ry of War. 

R. L. Golz^, 

Attorney for defendant. Comptroller 

General of the Urdted States. 

28 We acknowledge service of the foregoing dt^signation of 

record and receipt of a copy thereof this 12th i day of July, 

1928. C rp I 

S. T. A^’sell, 

F. S. RiaiIjEY, 

Attorneys for the Plaintiff. 

I 

29 Asst(/}mient of errors \ 

Filed Aug. 30, 1928 j 


Now come the defendants, J. Raymond McCarl, Comptroller Gen¬ 
eral of the United States, Dwight F. Davis, Secretary of War, and 
Kenzie W. Walker, Chief of Finance, United States Army, by their 
attorneys, and assign for error that the court erred— i 

1. In directing the payment of pay to the plaintiif |for a period 

it is shown by the answer of the defendant. Comptroller General of 
the United States, and not denied by the plaintiff, the appropriations 
for which have been covered into the Treasury pursuant to the 
requirement in that respect contained in the act of Jijine 20, 1874, 
18 Stat. 110. I 

2. In directing payment to be made to the plaintiff c^f pay which 
the answer of the defendant, Comptroller General of tne United 
States, shows there is no appropriation available to pay, which fact 
has not been denied by the plaintiff, and article 1, section 9, of the 
Constitution of the LTnited States forbids withdrawal of moneys 

from the Treasury of the United States except in consequence 
30 of appropriations made by law; and thus the decree can not 
lawfully be complied witli by defendants. 

3. In granting judgment to the plaintiff on bill anq answer of 
the defendant, C^omptroller General of the United Statek 

Leo a. Rovt>r, 

United States Attorney^ Attorney for the Defenffants., 
Secretary of War and Chief of Finance., United StaJ^es Army. 

(Sgd.) R. L. Golze, ' 

H. O. Hoaglanp, 

Attorneys for the Defendant., 
Comptroller General of the United States, 

Samuel T. Ansell, I 

Edward S. Bailey, | 

Attorneys for Plaintiff. i 


I 
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Please take notice that we are, this 30th day of August. 1928, filing 
the foregoing assi^inent of errors. 

Leo a. Rover, 

Ulilted States Attorney. Attorney for the Defendants^ 
Secretary of ctr and Chief of Finance^ United States Amiy. 

(Sgd.) R. L. Golze, 

H. O. Hoagland, 

Attorneys for the Defendant. 
Comptroller General of the United States. 
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Supreme Court of the District of Columbia. 


United St.\ti-:s of America. 

Dmtrief of Columhia. ss: 

I, Frank E. C'unningham. clerk of the Supreme Court of the Dis¬ 
trict of Columbia, liereby certify the foregoing pages, numbered from 
1 to 30. both inclusive, to be a true and correct transcri})t of the 
record, according to directions of counsel herein tiled, copy of which 
is made part of this transcript, in cause No. 47802 in equity, wherein 
J. W. Orcutt is plaintiff and J. Raymond McCarl. Comptroller Gen¬ 
eral of the United Stat(‘s. et ah, are defendants, as the same remains 
upon the files and of record in said court. 

In testimonv whereof. I hereunto subscribe mv name and affi.x 
the seal of said court, at the city of Washington, in said District, 
this 31st day of August, 1928. 

Frank hh Ccnningiia.m. 

Clerk. 

[seal.] By Alf. G. Bi kunan. 

Assistant Clerk. 


(Indorsement on cover:) District of Columbia Supreme Court. 
No. 4826. J. Raymond McCarl. Comptroller General of the United 
States, et ah. appellants, vs. J. W. Orcutt. Court of Appeals. District 
of Columbia. Filed Sept. 5, 1928. Henry W. Hodges, clerk. 


o 






No. 4826 


In the Court of Appeals of the District 

of Columbia 

Oc^TOBER Term, 1028 


J. Ray:moxd ]\IcCari., Comptroller (iExkral of 
T iip: UxiTED States, Dwight F. Davis, Spxrp:- 
TAKY OF War, axd Kexzik AV. Walker, Chip:f of 
Fixaxck, UxiTED Statp:s Araiy, appellaxts 

V. 

J. W. Orcutt, appellee 


BRIEF FOR APPELLANTS 


LEO A, ROVER, 

United States Attorneif for the District of Colamhia, 

R. L. G0L2E, 

Oencnil Counsel, General Accounting Office, 

H. 0. HOAGLAND, 
Attorney, General Accounting Office, 

For the Appellants. 


K.S.OuVEU.NMt.NT X'lClNTINO OFFICE : 1028 







! 

I 

i 

I 

I 

! 

I 

i 

I 

i 

i 

( 

I 

i 


In the Court of Appeals of the District 

of Columbia 

October Terji, 1928 I 

I 

I 

—— I 

No. 4826 I 

J. E.VYiiOXR .McCaKL. COMrTROLU:K GENEEjVL OF 

I 

the United States, Dwiglit F. Uavis, Secretary of 
War, and Kenzie AV. AValker, Chief of Fitiance 

of the United States, appellants I 

i 

i. I 

! 

J. ORCUTT, AITFXLEE | 


BRIEF FOR APPELLANTS | 

I 

- i 

I 

STATEMENT OF THE CASE | 

j 

This is an appeal from a hnal deciee granting an 
injunction entered in the Supreme Court of the 
District of Columbia, June 25, 1928, restraining 
the appellants from interfering with the payjnent 
of salary to appellee and directing the appellants, 
Dwight F. Davis, Secretary of AA^ar, and Kenzib AV. 

I 

AA^alker, Chief of Finance, U. S. Army, to cau^e to 
be paid and to x)ay to the appellee $867.33 foi| pay 
and allowances alleged to be due him as an oMcer 
of the United States. i 


I 

I 

I 
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The appellee, J. W. Orcutt, a captain. United 
States Army, stationed at Erie Proving Ground, 
Lacarne, Ohio, as plaintiff, filed his bill of com¬ 
plaint December 22, 1927, on the equity side of the 
Supreme Court of the District of Columbia, against 
the appellants. J. Raymond McCarl, Comptroller 
General of the United States, Dwiglit F. Davis. Sec- 
I'etarv of War. and Kenzie AV. \Valker, Cliief of 
Finance of the United States Army (R. 1), setting 
forth ti)at thei-e had been withheld from ai)pellee’s 
compensation, as an ollicer of the Army, ??S()7.33 to 
offs(‘t an alleged overpayment of compensation in 
that sum pi*eviously made to him and that such 
withholding of compensation had been by tlie dis¬ 
bursing officer in charge of appellee’s account under 
the direction and order of the ai>pellants. Dwight 
F. Davis, Seci'ctarv of Wai*, and Kenzie W. AValker, 
Chief of Finance, U. S. Army (R. 2). 

Rule to Show Cause was issued. (R. 4.) 

The a])peHant, J. Raymond WcCarl, Comptroller 
General of the United States, tiled a separate 
answer to tlie rule to show cause and to the ])ill of 
complaint, and prayed therein that the bill of com¬ 
plaint, so far as directed against liiin, be dismissed. 
(R. ;^9.) 

The a})pidlants, Dwigiit F. Davis, Secretary of 
War, and Kenzie W. Walker, Chief of Finance, 
United States Armv, tiled motions Januarv 12, 
1928, respectively, to discharge the rule to show 
cause and to dismiss the bill of complaint. (R. 12, 
13.) 


I 
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I 

I 

After argument it was stipulated by couiksel in 
open court on behalf of all parties to the proceed¬ 
ing that they severally would stand on th^ir re¬ 
spective pleadings as enumerated and that final 
decree be taken thereon. (R. 13.) i 

In this situation of the record the material facts 

t 

admitted or stated in the answer of the appellant, 

i 

J. Rajmiond McCarl, Comptroller General of the 

i 

United States, are not in dispute. (R. 5-8.)! 

i 

The facts thus established are that in tlie $ettle- 

I 

nient and adjustment of the accounts of Armv Dis- 
])ursing Officers J. A. Long, R. L. Hubbell, and 

H. E. Pace, the appellant, J. Raymond M^Carl, 

1 

Comptroller General of the L^nited States, discov¬ 
ered deficiencies of $420, $330, and $117.33, respec¬ 
tively, aggregating $867.33, and representing lover- 
payments of compensation found to have | been 
made by the said disbursing officers to the appellee 
for the period July 1,1922, to ]May 31,1925. Credit 

i 

accordingly was disallowed for the sum of $867.33 
ill the settlement of the official accounts of the 

i 

responsible disbursing officers. (R. 6.) | 

I 

The responsible disbursing officers thus having 

I 

become liable to have their own compensation en¬ 
tirely stopped pursuant to the requirement inj that 
respect contained in section 1766, Revised Statjutes, 
or otherwise to satisfy the resultant deficiencies, 
thereafter reported collections from the appellee 
through the stoppage of his current pay and allow¬ 
ances, and deposit thereof to the credit of| the 

United States, at the rate of $15 per monthl for 

! 

I 

j 


i 

i 
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June, July, and August, 1925, and at the rate of $50 
per month thereafter until in February, 1927 
(prior to the decision of the Pence c((sc in this court 
April 4, 1927, 57 App. 1), C. 159), there had been 
fiiUjj collected and reported the aggregate of their 
deficiencies,, $867.33, the exact sum the appellee 
claims in his bill of complant as having been with¬ 
held from his compensation, and the disbursing 
officers Inive had credit in their respective official 
accounts tor such collections (R. 2, 7). 

The answer of the appellant, J. Raymond Mc- 
Carl, Comptroller General of the United States, 
clearlv shows that bv reason of section 5 of the act 
of June 20, 1874 (18 Stat. 110), cited, there has 
been no appippriation available since June 30,1927, 
from wiiich there could be paid to the appellee the 
$15 compensation for June, 1925, alleged to be due 
him (R. 7-8). 

Xotwitiistanding, over objection by the appel¬ 
lants to the form of the decree and without deter¬ 
mining whether there were available appropria¬ 
tions, the court on June 25, 1928, entered a decree 
in accordance with the prayer of appellee's bill of 
complaint directing the appellants, Dwight F. 
Davis and Kenzie V5. A’alker, to cause to be paid 
and to pay to thu ap}:eiiee the entire sum of $867.33 
previously withheld from his compensation and en¬ 
joined and restrained the appellants and their re¬ 
spective su])ordinates from any and all interfer¬ 
ence with the disbursing officer in charge of the 
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appellee’s account to prevent the payment him 
of the said sum of $867.33. (R. 13-14.) | 

The appellants noted an appeal in open fc-ourt 
June 25, 1928, and moved that said appeal should 
operate as a supersedeas, which motion was denied 
by the court. (R. 14.) (A settlement certi^cate 
for $15 has l^een issued by the General Accouiiting 
Office, but is held by the Treasury Department 
pending the disposition of this appeal; the 4^cree 
lias otherwise been complied with.) | 

i 

I 

ASSIGNMENTS OF EERORS I 

I 

I 

The Court erred: | 

1. In directing tlie payment of pay to the plain- 

j 

till for a p(‘i*iod, it is shown by the answer df the 
defendant. Comptroller General of the United 
States, and not denied by the plaintiff, the a|3pro- 
priations for which have been covered intd the 
Treasury ])ursuant to the requirement in th4t re¬ 
spect contained in the act of June 20, 1874. | (18 
Star. 110.) I 

2. In directing payment to be made to the plain¬ 
tiff of ])ay wliich the answer of the defendant. 
Comptroller General of the United States, s^iows 
there is no approi^iiation available to pay, vtffiich 
fact has not been denied by the plaintiff, and article 
1, section 9, of the Constitution of the United Sjtates 
forbids withdrawal of moneys from the Tredsury 

i 

of the United States except in consequence of ap- 
t^ropriations made by law; and thus the decre^ can 
not lawfully be complied with by defendants. | 
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3. Ill granting judgment to tlie plaintiff on bill 
and answer of the defendant. Comptroller General 
of the United States. 

POINT OF LAW 

The assiginents of error involve the consideration 
of a single point of law, viz: 

TkK I’OWKR Or THP: COrKT TO COMPKL I’AYMKXT OF 
THE SALARY OF AX OFFICER OF THE UxiTED STATES 
AiOIY by ^EVXDATORY IX.TCXCTIOX AFTER THE FXEX- 
PEXDEI) BAEAXC'E OF THE AEPROPR]ATiOX FROM WHICH 
IT IS AFTHORIZEI) TO BE PAID HAS BEEN COVERED INTO 
THE GENERAL FEND OF THE TREASURY PURSUANT TO 
R]-:quire:ments of statutory law and thus is not 

SUBJECT TO THE ORDER OR CONTROL OF THOSE AGAINST 
WHOM THE ORDER OF THE COT.’RT IS DIRECTED. 

ARGUMENT 


THE CONSTITUTION 

No Monev shall be drawn from the Treas- 
ury, bur in Consequence of A])propriaiions 
made* bv J^aw; and a reaTilar Statement and 
Account of the Recei])ts and Kxpenditures 
of all public Money shall be published from 
time to time. (Article 1, section 9, clause 7.) 

THE I.AW 

* * * following sums are appropri¬ 

ated, out of anv nionev in the Treasurv not 

•r » •> 

Otherwise appro])riated, for the military and 
nonmilitary activities of the ^Var Depart¬ 
ment, for the tiscal year ending June 30, 
1925, and for other purposes, namely: 


* 


* 


* 


* 


* 


I 


I 

i 


I 


A^l oflTincrs, agents, or other p|er- 
sons receivinr, public noneys approlpri- 
ated by this or any subsequent Arr^' 
appropriation act s}iall account fop the 
disbu.rseoient thei'eof accordsto the 
several and distinct iter.s of appropri¬ 
ation expressed in such act* (Arr^^ 
Anpropriation Act July 5* ICoL;., fpj dtat 

'bo ' ! 


All suns appropriated for the vajri- 
ous branches cf expenditure in the! 
oublic se'i^vice shall be arrlied so lie- 

* - i 

ly to the objects for .vhich they epc 
respectively irade, and for no others. 
(Section 5^7S, heviscd Statutes*) | 

All balances of appropriations con¬ 
tained in the annual appropriation! 
bills and r:ade specifically for thO 
service cf any fiscal year, and ref 
naining une;:pended at the expiration 
of such fiscal year, shall only be i 
au'^d-icd “^0 the pa^/Tient of expenses i 

4 - J. V - j 

properly ii.ourred during th^at year| 
or to the fi^lfillnent of contr'ictsi 
rrooerlv rj3.do vdthin that year: and 
balances not needed for such purposes 
shall be carried to the surplus fund. 
This section, ho'vever, shia? 1 not a^ply 
to appropriations knovm as perrnanopt 
or indefinite appropriations, (section 
J 69 O, Revicod Statutes.) i 


i 

I 
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Finance Department. I 

Pay, and so forth, of the Army. | 

Pay of Officers: For pay of officers of 
the line and statf, $30,338,000; * * *. j (Act 
June 7, 1924, chap. 291, 43 Stat. 477, 4$1.) ^ 

From and after the first dav 
eighteen hundred and seventy-four, and of 
each vear thereafter, the Secretary df the 
Treasury shall cause all unexpendecl bal¬ 
ances of appropriations which shall haye re¬ 
mained upon the books of the Treasury for 
two fiscal years to be carried to the siirplus 
fund and covered into the Treasury;! Pro- 
vidcd, That this ])rovision shall not japply 
to pcu’manent s])ecific appropriations, gppro- 
])riations for rivers and harbors, light-hpuses, 
public buildings, or the pay of the Nayy and 
Marine Corps; but the appropriations liained 
in this proviso shall continue availably until 
otherwise ordered ])y Congress, * | * *. 

(Act June 20,1874, c. 328, sec. 5,18 Stay 110, 
as modified by acts Jidy 2b, 1886, c. 781, ?cc. 
2, 24 Stat. 157, and March 3, 1919, c. 9$, sec. 
6, 40 Stat. 1309.) | 


Xo specific or indefinite appropriation 
made hereafter in any regular annual ap¬ 
pro]-riation act shall be construed to be per¬ 
manent or available continuously without 
reference to the fiscal year unless it belongs to 

i 

one of the following * * * classes: 

‘‘Rivers and harbors,” “lighthouses,” Ypub¬ 
lic buildings,” and “pay of the Navy and 
Marine Corps” last specifically named and 
excepted from the operation of the ;^rovi- 
sions of the so-called “covering-in Act” ap- 
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proved June twentieth, eighteen hundred and 
seventv-four or unless it is made in terms 

ft 

expressly pi-oviding that it shall continue 
available bevond the fiscal vear for which 

V % 

the appropriation Act in which it is con¬ 
tained makes provision. (Act August 24, 
1912, c. 355, sec. 7,37 Slat. 487, as modified by 
act March 3,1919, c. 99, sec. b, 40 Stat. 1309.) 

It is desired to be observed at the outset that this 
case is distinguished from the case of McCarl, etc., 
ef al. V. Pence, 57 Ap]). D. C. 159, and other like 
cases in that at the time appellee in this case filed 
his bill of eomplaint, December 22,1927, the appro¬ 
priation had lapsed and no ai)propriation tlien was, 
nor since has been, available or under the (*oiitrol 
of any of the appellants, from which tliere could be 
paid to the apjxhlee that portion of the compensa¬ 
tion he alleges to liave been withheld from him 
which was 2 )rovided for in the Army a])propria- 
lions for the fiscal year ending June 2>0, 1925, and 
wiiich I he courr below has included in the sum di¬ 
rected to be.])aid. And also the ])ayment of com¬ 
pensation was witliheld from t!u* aj)pellec by dis¬ 
bursing ohi<'ers to balance their disbursing ac.'oiuits 
so t iiat their own pay would not be witlilield "pursu¬ 
ant to sec. 17()b, Revised Statutes. 

In the Pence cane, nupra, stoppages were made 
at 835 ])er month from the officer's compensation 
commencing with his compensation for September, 
1924, and continued up to January, 1926, by which 
time the sum of $595 had been withheld; that is, 



there Wcis involved compensation under appropri¬ 
ations for the fiscal years ending June 30^ 1925, 
and June 30, 1926, available, unless exhjausted 
(which was not contended), until June 30^ 1927, 
and June 30, 1928, respectively. The bill o|f com¬ 
plaint having been filed in the case February 17, 
1926 (appellant’s brief in Pence case, p. 1), final 
decree for injunction having been entered jin the 
court below on August 20, 1926 (appellant’s brief 
in Pence case, p. 6), and affirmed on appeal lin this 
court April 4. 1927, there was no question tliere of 


appropriations having lapsed for the yeajrs for 
wdiich compensation was directed to be paid, al¬ 
though it was unsuccessfully urged by the jappel- 
lants, as a reason why injiinctioii should no|t have 
issued, that the particular items sto])ped against the 
officer’s pay, having been c^overed into the Treas¬ 
ury as credits to the lapsed appropriations for the 
years 1918-1921 from which overpayments lin the 
sum of $1,609.08 previously had ])een nujide to 
Pence, could not be paid except on reappitopria- 
tion bv Coiu>*ress. ! 

^ I 

j 

A diligent (‘xainination of the pertinent aijithori- 
ties has failed to discover a single reportefl case 
wherein a court, eitlier by mandamus or mandatory 
injunciion, heretofore has directed the payment of 
a liquidated suni of public money to a public lofficer 
as salary or compensation under the circumstances 
shown ])v the record in tliis case, that is, one tvhere- 

I 

! 

in it has been brought to the attention of the| court 
bv the officials chara’ed bv statutorv law wifh the 
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duty of ascertaiiiiug the availability of appropria¬ 
tions tliat none is available and wherein the law 
of which the court is bound to take judicial notice 
(also brought to its attention), clearly negatives 
availability of api)ropriation, or of any funds, sub¬ 
ject to control or disbursement by the officials against 
whom the mandate is directed, from which pay¬ 
ment mav be made. There is an eml)arrassment of 
authorities, however, that mandamus or mandatory 
injunction may not issue in such circumstances, and 
if it be ap])roi)riate to i)Ut forward authorities on 
a i)ro})osition so elementary the following are se¬ 
lected for consideration: 

AUTHORITIES 

Tlie entire control of ])ubli(* moneys is in Con¬ 
gress —rifle the 2 >rovisions of the Constitution, 
article 1, section 9, clause 7. 

The absolute control of the monevs of the United 
States is in Congress; Congress is resp(aisible for 
its exercise of this great })ower only to tlie people, 
and it is entirely within the ])ower of (Congress to 
indicate the class of ])(‘rsons who sliall not be paid 
out of the geiteral appro]»riations, but shall come 
to Congress for relief. (Vmgress has a constitu¬ 
tional right to nr(>hii)iT the courts and the officers 
of the Crovernment from passing u|)on or paying 
claims of specitied persons or classes of claimants. 
(Hart's case (1880). 16 Ct. Cls. 459, 484; affirmed 
(1886), 118 U. S. 62.) 
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The disposition of the public moneys is|in the 
discretion of Congress, whose reasons can Inot be 
inquired into nor its will thwarted by ex^utive 
officers or by the courts. {Mumford v. \Jnited 
States (1896). 31 Ct. Cls. 210.) | 

Authority for the use of pu])lic money clan not 
arise without very clear terms requiring it. (18 
Op. Arty. Gen. 174, 176.) | 

For the court to sustain tlie granting of a hianda- 

i 

tory writ in this case would be for the court to go 
directly contrary to the statutory provisions! in the 
cited surplus fund act of June 20, 1874. Tlie mis- 
cliief intended to be remedied bv the act was that of 
appropriations continuing available for the pay¬ 
ment of Government o]:)ligations for a longer pe¬ 
riod than three fiscal vears from the date oni which 
the appropriations first became available; Ijhat is, 
the statute fixes the definite ])eriod of fiscal 

yeai’s within which tlie appropriations, otlielr than 
those specifically excepted, are subject to th^ order 
or certificate (d‘ administrative or accountiijig offi¬ 
cers of tlie Government to pay obligations jof the 

1 

United States for which the appropriations were 
made, and tliereafter requires that those sbeking 
lja}inent under such appropriations not bb paid, 
except pursuant to reappropriation by thb Con¬ 
gress. (15 Op. Atty. Gen. (1877) 357.) | 

It follows that the absence of an appropriation 

I 

is a complete defense to an application foil man¬ 
damus or mandatory injunction to require tlie pay¬ 
ment of the salary of a public officer or employee. 
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The appellee permitted the period of availability 
of the appropriation to lapse before asserting the 
so-called equitable right not to have the pay with¬ 
held. Mandamus does not lie to compel payment 
of tlie Sidary of a ])ublic officer or employee who 
takes no steps, as in the instant case, to compel 
payment of his salary until after the appropria¬ 
tion the legislature has made therefor has lapsed 
and the unexpended balance has been returned into 
the general fund of the Treasury in compliance 
with statutory law. {People ex rel. Do/rns v. 
Brown (1917), 281 Ill. 390; 118 N. E. 67. reported 
at 5 A. L. R. 563, and treatment of the subject in 
su})division Yi-a of the Annotation to Mattox v. 
Board <ff Educationy commencing 5 A. L. R. 572.) 

No officer of the Government can pay a debt due 
by the United Stiites without an a])propriation of 
Congress, and tliere being no ap])ropriation avrdl- 
able T)avnient of a claim for such debt hv Govern- 
ment officials can not be compelled by maiidiunus. 
{Beeside v. Walker (Dist. Col. 1850), 11 How. 272, 
291.) If the claim of appellee is well founded, the 
remedy is to be found in the Court of Claims for 
payment of whose judgments Congress may appro¬ 
priate. 

A general pardon and amnesty granted by the 
President lias been held not to entitle one receiv¬ 
ing their l)eneflts to the piv'ceeds of his property 
previously condemned and sold under a confiscation 
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act, after such proceeds have been paid iito the 
Treasury, as money once in the Treasury lean be 
withdrawn only in consequence of an approplriation 
made by law. (K)wte v. United States ((pt. Cls. 
1877), 95 U. S. 149,154; 8 Op. Atty. Gen. 2810 
A mandatory injunction, like a mandamus, is an 

extraordinary remedial process which is granted 

1 

not as a matter of right but in the exercise o| sound 
judicial discretion. It issues to remedy a ^rong, 
not to promote one, and its office is to enforce^ not to 
establish, legal right. (MojTison v. Work, 266 U. S. 
481, 490; United States v. Deming, bl App^ D. C. 
223.) 

The failure to pay the salary of a public! officer 

i 

is an official delinquency subject to be sun^inarily 
corrected by mandamus or mandatory injiknction 
only if the duty to pay be at once plain, imperative, 
and entirelv ministerial; the dutv not onlv riiust be 
merelv ministerial but it must be a dutv | which 
exists at the time when ai')plication is mad^ for a 
summary order to compel p.ayment, and theije is no 
duty to pay if tliere is no availal)le approi^ridtion in 

I 

the custody or control of those against whqm the 
order is sought at the time of application. {Ness v. 
Fishery 223 U. S. 683, 694; Smith v. Jacksdn, 241 
Fed. 747, 761, affirmed 246 U. S. 388; 20 Op|. Atty. 
Gen. 626.) I 

i 

In the leading case of Smith v. Jackson\ cited, 

I 

which principally has been relied upon in \he re¬ 
cent proceedings by mandamus and injunction on 


I 

I 

I 
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the part of Army and Navy officers to compel pay¬ 
ments of their current salarv, without deductions 
for 2 )revious overpayments made to them, it is perti¬ 
nent to note that the relator, Wm. H. Jackson, 
Judge of the l)isti*ict Court of the Canal Zone, in his 
petition for wnt of mandamus against the respond¬ 
ent, H. A. A. Smitli, Auditor of the I^anama Canal, 
to compel the })ayinent of salary withheld ))y the 
res}>ondent, was careful t(* allege that there had 
been an appropriation of funds hy the Congress 
for the pavment of his salarv in a certain amount, 
that said funds af the time of filiiifj pefiiion were 
(iVitUdhle for ihot j)urj>os(> and /rc/v in the riisfod// 
find under the control of the respondent whose duty 
it was to make pa\unent. None of these allegations 
was denied by the resi)ondent exce|)T it was con¬ 
tended the salarv niiirht be withlield to satisfv a debt 
found by the r(*spondeiit. Auditor, to be due the 
United States from the relator. Tlie court found. 

I 

as alleged by;the i-elator, that appro 2 )riation for his 
salary by the Congress had ])een made in a specific 
sum, that the approi)riation was available, in the 

I 

custody or under the control of the respondent when 
the petition for mandamus was filed and, conse- 
quentlv, tliat the dutv to ])av inerelv was ministerial. 
The repeated, iteration of these findings in the 
lengthy opinion of Clayton, District Judge, which 
was adopted in its entirety on api^eal, demonstrates 
how essential is the availability of an appropria- 
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tion to the granting of such an order. (241 Fed. 
747, 749, 757, 758, 774.) | 

The case of Baker v. McCarJ, etc,, et ah, decided 
in this court March 5,1928, 24 P. (2d) 897, alsd def¬ 
initely recognizes the rule in the tindings of fact 
made bv the court as follows: ! 

Appellant is a lieutenant coninian4er in 
the United Sates Xavy, retired. Co)\(jress 
Jia^i appropriated fauds covering kin j}a\g and 
ailoivanccs, and fite-se funds are no/r pi the 
possey.sio)i of a dishnrsing ofjicer of thelXavg 
and {.n'aHahJe for the purposes for lehicli theij 

irere approj>riafed. * * * (Italics sup¬ 
plied.) I 

CONCLUSION I 

1 

I 

Onlv a small sum is involved in this case, but the 
principle is important and governs other cases, and 
without regard to the amount here involved a deci- 

I 

si on is desirable. | 

I 

But for tlie insistence of the a])pelle(‘, over objec- 

! 

tion by appellants (R. Id, 14), that the decree 
sliould embrace tlie $15 withheld from his pune, 
1925, compensation, and which the appellanljs are 
powerless to pay for lack of an appropriatioi), this 
case would have been goveiaied in the court ielow 
by the Pence ease, 57 App. D. C. 159, and jthere 
would have been no necessity for prosecuting this 

i 

appeal. | 

'We respectfully submit the order of the couH be¬ 
low should be remanded with orders to modif}t as it 
shall seem appropriate to this court, on the authori- 
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ties, TO direcu and that the costs ot' presenting the 
appeal to this court should be upon the appellee. 

Leo a. Rover, 

United Sfafa^ Attorney for the 
I District of CoJionhia, 

R. L. Golzk, 

Gene rat Counsel, 

! General Accounting Office, 

H. O. Hoaglaxd, 
Attorney, General Accounting Office, 

For the Appellants. 
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No. 4826. I 

i 

I 

I 

I 

J. Raymond ^IcCarl, Comptroller General the 
Tnited States, Dwight F. Davis, Secretary' of 
AVar, and Kenzie AV. Walker, Chief of PTnance 
OF THE United States, ApiJcUants, 

i 

V. I 

1 

J. W. Orcutt, Appellee. \ 


BRIEF FOR APPELLEE. I 

i 

! 

I 

- - -- i 


STATEMENT OF THE CASE. 

This is but another one of the Army and X'ayy Pay 
Stoppage Cases, many of which have been befbre the 
court below and two of which, at least, have reached 
this court. Cox Case, 8 Fed. (2d) 669; Pence 18 
Fed. (2d) 809. The substantial features are the same 
in all. Appellant McCarl claimed that appellee had 
been overpaid rental and subsistence allowance for 
the period July, 1922, to May, 1925, in the slim of 

i 

I 

I 

i 

i 

i 

i 
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$867.33, and ,hel(l the disl)iir.<ing officers liable for the 
alleged overpayment. Whereupon ai)pellants Davis 
and Walker stopped ap})ellee’s ])ay and by their direc¬ 
tion the disbursing officer in charge of ai)pellee's pay 
deducted from his pay $15 a month for June, July, 
and August, 1925, and $50 a month thereafter until 
February, 1927, when the $867.33 had been thus with¬ 
held. In the Court b(‘low ai)pellants Davis and Walker 
moved to dismiss the bill (R. 13) and, upon its being 
overruled, stood on their motion; appellant McCarl an¬ 
swered among other things that bv reason of Sec. 5 
Act of June 20, 1874, 18 Stat. 110, the court was without 

I 

I)ower to decree the payment of the 15 withheld in 
June, 1!)25. The case was then dist)osi‘d of on the 
j)leadings, and the C’ourt below decreed, in accordance 
with the jirayers of the i>ill, (1) that a})pellants McCarl, 
Davis and Walker cease their interference with the 
disbursing officer to prevent the ])ayment of the $867.33 
withheld from appellee and (2) commanded appellants 
Davis and Walker to pay or cause to be paid to a])- 
pellee all sums withheld from his pay and to continue 
to ])ay him his i)ay and allowances in the usual way. 
Motion for su])ersedeas was denied (R. 14). The de¬ 
cree has been complied with, except as to the $15, as 
to whicli, as it appears from appellants’ brief (p. 5): 


.\ settleitient certiticati‘ for $15 has been issued 


bv thi‘ (iciieral Accounting Office, l»ut is lield bv 
the Treasury Det)artment })ending the dis})osition 
of this appeal.’’ 


The error assigned is to the etl’ect that the court below 


was without jurisdiction to direct the })ayment of this 
$15. 


I 

i 

I 


I- i 

i 

The Contention as to the Reversion of the $15 to the 
Treasury is a Stock Argument Made, Unsuccess¬ 
fully, by Appellant McCarl in the Cox Case, the 
Pence Case, and All Other Pay Stoppage Cases 
Examined. i 

It was one of the points made in the Cox 0ase. It 
was one of the points made in tlie Pence Case.\ And in 
the Pence Case^ IS Fed. (l2d) SIO, this court s^aid that 
tliis point, witli others, had been denied by it'is ruling 
in the Cox Case. i 


II. ! 

Appellants Cannot Raise the Question of Availability 

of Appropriation Here. ! 

i 

Appellants Davis and Walker did not raise the ques¬ 
tion below. Appellant McCarl, properly could ijiot, and 
in fact did not, raise the (jnestion below. Tliejdecree, 
following the prayer of the bill, enjoined him from in¬ 
terference and did not command him to pay, p^iyment 
not being his function. lie can have no interest in 
those provisions of the decree which atfect hi^. co-de¬ 
fendants l)ut not himself. Sanclie v. The Eleefro Li- 
hrafion Company^ 4 App. D. C. 453. j 

In addition, he did not deny that funds werdi avail¬ 
able; he only said argumentatively (R. 758)— 

u# * # being apparent, moreover, that section 
5 of the Act of June 20,1874, 18 Stat. 110, of which 
this honorable court must take judicial noticp, pre¬ 
cludes and that there is no power in the court con¬ 
trary thereto to direct payment to the plaintiff 
out of Pav of the Army, 1925, or any other appro- 


I 
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priation, of the $15 collected from him in June, 
and, therefore, this defendant further an- 
swerinjj: says that the plaintitf is barred, by reason 
of his laches and by his failure to join the only 
{)arties whose interests stand to be prejudiced, 
from the relief which he seeks.” 

Questions not presented below will not be considered 
here. Landro'ujJit r. Paul, 'll Apj). 1). C. 423; Sormau 
V . U. S., 20 App. D. C. 494. Moreover, it appears to be 
admitted by a|)i)ellants that funds in fact are available, 
for on page 5 of the brief they ad\'ise this court that— 

“A settlement certificate of $15 has been issued 
by tlie General Accounting Office, but is held by 
the Treasury Department pending the dis})osition 
of this A])peal; the decree has otherwise been com¬ 
plied witli.” 


in. 

In Any Event the Decree is Against Appellants 

Personally. 

This case is not against the United States nor appel¬ 
lants’ offices; it is against the appellants t^ersonally 
for their ])ersonal defaults. McCarl v. Cox, 8 Fed. (2d) 
6()9; McCarl v. Pence, 18 Fed. (2d) 809; Ixoberts v, Bul- 
lenftnc, 13 App. D. C. 47. 

If appellants wrongfully handed over appellee’s sal- 
arv to the Treasurv which had no right to it, and thev 
cannot now get it back, why not pay it themselves ? 


I 

i 


I 

I 

j 



If the Money Enjoined to be Paid is Properly Payable 
Out of Public Funds, Current Appropriations for 
the Pay of Officers of the Army are Available for 
the Purpose. | 

Congress lias established the pay of officers bf the 
Army, for each succeeding fiscal year it passes Act 
making appropriations, out of any money in thejTrea¬ 
sury not otherwise appropriated, for the suppprt of 
the Army, familiar items of which are ^‘For of 
officers of the line and staff’’; ‘‘For subsistence iallow- 
ances' ’; “ For rental allowances ’ ’. These items Appear 
year after year. The appropriation acts contain no 
legislative inhibition against paying an officer put of 
current funds ])ay of which he has stood wron|gfully 
deprived for more than two years. The accounting 
officers have alreadv found a wav wherebv a “Settle- 

♦ f •it •, 

ment certificate for $15 has been issued”. Full com¬ 
pliance with the decree will hardly overtax th^ir re¬ 
sourcefulness. I 

Respectfully submitted, | 

! 

j 

S. T. Ansetjl, I 

E. S. Bailey, I 

! 

Attorneys for Appellee. 

Washington, D. C., | 

.lanuarv 14, 1929. I 
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